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NORTHERN CHEYENNE TRIBE
SURFACE WATER QUALITY STANDARDS

Chapter 1
PART 1. GENERAL PROVISIONS

1.1.1 Purpose

A water quality standard defines the water quality goals for a water body, or
portion thereof, by designating the use or uses to be made of the water, by setting
criteria necessary to protect the uses, and by protecting water quality through
antidegradation provisions. The Northern Cheyenne Tribe is adopting these
standards to protect public health and welfare, enhance the quality of water and
serve the purposes of the Federal Clean Water Act.

These standards will specifically serve the dual function of:

(1). Assessment. A primary purpose of these water quality standards is to
guide, and inform efforts to monitor and assess surface water quality
within the Reservation. These water quality standards play a central role
in the Tribe’s water quality protection program, and have broad
application and use in evaluating potential impacts on water quality from a
broad range of causes and sources.

(2). Regulatory Controls. Any regulatory pollution controls established by the
Tribe or the Federal Government must be developed to ensure a level of
water quality that will satisfy these water quality standards. Regulatory
pollution controls established for pollution sources shall be consistent with
applicable portions of the Federal Clean Water Act.
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Authority

These rules are adopted by the Tribal Council upon recommendation of the
Northern Cheyenne Environmental Protection Department, under authority of the
Constitution of the Northern Cheyenne Tribe and Tribal Administrative
Procedures Ordinance.
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Severability

If any word, phrase, clause, sentence, paragraph, section, or other part of these
rules is held invalid by any court of competent jurisdiction, such judgment shall
affect only that portion held invalid.

Other Law

o
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1.3.3

These rules in no manner supersede or negate the necessity of any person to
obtain permits or conduct such environmental studies as may be required by
Federal or Tribal authorities for any conduct or activity affecting or potentially
affecting Reservation waters.

Review and Revision of Standards

Standards will be reviewed and revised in accordance with applicable sections of
the Federal Clean Water Act and Tribal Administrative Procedures Ordinance.

PROCEDURES

Water Quality Standards and Antidegradation Policy

The rule-making procedures found in the Tribal Administrative Procedures
Ordinance, Part IV, Sections 7-12, will be followed with respect to the
classification and adoption of water quality standards for, and antidegradation
policy decisions regarding, Reservation waters, defined as all surface water bodies
of the Northern Cheyenne Reservation.

SURFACE WATER QUALITY STANDARDS

Policy

The following standards are adopted to preserve, protect and maintain the
chemical, physical, and biological integrity of the surface waters and wetlands of
the Northern Cheyenne Reservation and shall be effective thirty days after
adoption for Tribal law, pursuant to the Tribal Administrative Procedures
Ordinance.

Application and Composition of Surface Water Quality Standards

The standards in this Part are adopted to establish maximum allowable levels or
concentrations of pollutants and provide a basis for protecting water quality that is
better than standards required for surface water quality and to establish a basis for
limiting the introduction of pollutants which could affect existing or designated
uses of Reservation surface waters.

Current copies of this material may be obtained from the Northern Cheyenne
Tribe, Environmental Protection Department, P.O. Box 128, Lame Deer,
Montana 59043, phone (406) 477-6506.

Definitions

In this Part, the following terms have the meanings indicated below:
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(2).

3).

(4).

).

(6).

™.

(8).

9).

(10).

(11).

“Artificial wetland” means a landscape feature where hydrophytic
vegetation may be present as a result of human modifications to the
landscape of hydrology and for which there is no prior wetland or stream
history.

“Assimilative capacity” means the increment of water quality (in terms of
concentration), during the appropriate critical condition(s), that is better
than the applicable numeric criterion.

“Best Management Practices” (“BMP’s”) means schedules of activities,
operational practices, maintenance procedures, and other management
practices adopted by rule or incorporated by an agency as a condition of a
permit or contract to prevent or reduce the pollution of Reservation waters.
Best Management Practices may also include treatment requirements,
operating procedures, and practices to control plant site runoff, spillage or
leaks, sludge or waste disposal, or drainage from raw material storage.

“Contaminated sediments” means sediments containing any of the
specifically regulated toxic pollutants included in the Tribal Criteria Chart
and any other materials in concentrations or combinations which are toxic
to human, animal, plant or aquatic life.

“Conventional water treatment” means, in order of application, the
processes of coagulation, sedimentation, filtration and disinfecting. It may
also include taste and odor control and lime softening.

“Deleterious substances” means any physical, chemical or biological
materials in concentrations or amounts that do or could impair existing or
designated uses of Reservation surface waters.

“Department” means the Tribal Environmental Protection Department
which will administer the water quality standards for the Northern
Cheyenne Tribe.

“Designated use” means those beneficial uses of Reservation waters which
are specified under sections 1.3.4 whether or not they are being attained.
In addition, it is the intent of these regulations that all “existing uses”, as
defined under 1.3.3 (10) be designated as they become known.

“Discharge” means any addition of pollutants or combination of pollutants
to Reservation waters from any point source.

“EPA” means the United States Environmental Protection Agency.

“Ephemeral stream” means a stream or part of a stream which flows only
in direct response to precipitation in the immediate watershed or in



(12).

(13).

(14).

(15).

(16).

(17).

(18).

(19).

(20).

Q1).

response to the melting of a cover of snow and ice and whose channel
bottom is always above the local water table.

“Existing use” means a use actually attained in the water body on or after
November 28, 1975, whether or not it is a designated use and included in
water quality standards.

“Geometric mean” means the value obtained by taking the nth root of the

product of the measured values where zero values for measured values are
taken to be the detection limit.

“Intermittent stream” means a stream or reach of a stream that is below the
local water table for at least some part of the year, and obtains its flow
from both surface runoff and ground water discharge.

“Mitigation project” means the restoration, enhancement or creation of

wetlands to compensate for adverse impacts to other wetlands.
“Mitigation project” includes using credits form a wetland mitigation
bank.

“Naturally occurring” means the range, mean, mode and other appropriate
descriptors of seasonal water quality in Reservation waters occurs at levels
over which humans have no control.

“QOutstanding Tribal Resource Waters” (OTRW) means waters that
because of their quality, location and significance constitute an
outstanding Tribal resource, recognized as possessing special ecological,
cultural, aesthetic, educational, recreational or scientific qualities.

“Perennial Stream” means a stream or reach of a stream that flows
continuously. They are generally fed in part by springs. Surface water
elevations are commonly lower than water table elevations in adjacent
soils.

“Person” means an individual, association, partnership, corporation,
commercial or professional establishment, firm, agency, or any agent or
employee thereof.

“Pesticide” means any insecticide, herbicide, rodenticide, fungicide or any
substance or mixture of substances intended for preventing, destroying,
repelling, altering life processes, or controlling insects, rodents,
nematodes, fungi, weeds and other undesirable forms of plant and animal
life.

“Pollutant” means dredged spoil, dirt, slurry, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded
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(23).

(24).

©5).

(26).

Q7).

(28).

(29).

(30).

equipment, rock, sand, cellar dirt, or any industrial, municipal, and
agricultural wastes discharged into water.

“Practicable alternatives” means available and capable of being
implemented after taking into consideration cost, available technology and
logistics in light of overall project purposes.

“Regulated Activity “ means any activity that requires a permit or a water
quality certification pursuant to federal law (e.g. CWA §402 NPDES
permits, CWA §404 dredge and fill permits, FERC licenses, any activity
requiring a CWA §401 certification), and any other activities (which may
include nonpoint sources of pollution) where tribal regulations specify that
an antidegradation review is required.

“Sediment™ means solid material settled from suspension in a liquid;
mineral or organic solid material that is being transported or has been
moved from its site of origin by air, water or ice and has come to rest on
the earth’s surface, either above or below sea level; or inorganic or organic
particles originating from weathering, chemical precipitation or biological
activity.

“Settleable solids™ means inorganic or organic particles that are being
transported or have been transported by water from the site or sites of
origin and are settled or are capable of being settled from suspension.

“State” means the State of Montana.

“Surface waters” means any waters on the surface of the Reservation,
including but not limited to streams and rivers, (perennial, intermittent,
and ephemeral), lakes, ponds, wetlands, reservoirs, and irrigation and
drainage systems discharging to a stream, lake, pond, wetland, reservoir or
other surface water. Treatment works used solely for treating, transporting
or impounding pollutants are not considered surface water.

“Toxic substances” means those in EPA’s most recently published list of
toxic pollutants in the National Recommended Water Quality Criteria —
Correction, EPA 822-7-99-001, April 1999 and updates to that document
published prior to the date of this rule and any material in concentrations
and combinations which are toxic or harmful to human, animal, plant or
aquatic life.

“Tribe” means the Northern Cheyenne Indian Tribe.

“True color” means the color of water from which turbidity has been
removed.
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31).

(32).

(33).

(34).

(35).

(36).

(37).

“Turbidity” means a condition in water or wastewater caused by the
presence of suspended matter resulting in the scattering and absorption of
light rays.

“Use Attainability Analysis” means a structured scientific assessment of
the factors affecting the attainment of a use. The assessment may include
evaluation of physical, chemical, biological and economic factors as
described in the federal water quality standards regulation at 40 CFR Part
131.10(g). A use attainability analysis may be used to determine whether
or not a use is attainable were it not for natural or anthropogenic
conditions that are not reparable within a 20-year planning period.

“Water dependency” or “wetland dependency” means the activity is of a
nature that requires location in or adjacent to surface waters or wetlands to
fulfill its basic purpose.

“Water Quality Standards™ means those provisions of Tribal or Federal
law which consist of a designated use or uses for the waters of the United
States, water quality criteria for such water based upon such uses, and an
antidegradation policy. Water quality standards are to protect public
health and welfare, enhance the quality of the water and serve the
purposes of the Federal Clean Water Act.

“Waters of the tribe” includes those portions of all reservation watersheds
within and including the boundary of the reservation, and all ponds,
reservoirs, streams, springs, wells, marshes, watercourses, drainage
systems and other surface of ground water, natural or artificial, tribal or
allotted, within the reservation or its jurisdiction.

“Wetland mitigation bank” means a system of accounting for wetland loss
and compensation that includes one or more sites where wetlands are
restored, enhanced or created to provide transferable credits to be
subsequently applied to compensate for adverse impacts to other wetlands.

“Wetlands” means those areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support and that
under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soils conditions, including lotic,
riparian, and lentic, pothole, wetlands. Wetlands are recognized as
“Waters of the tribe.”

Tribal Beneficial Use Classifications

The federal water quality standards regulation at 40 CFR Part 131.10 requires that
the Tribe specify appropriate water uses to be achieved and protected The
Classification of Tribal waters must consider the use and value of the waters for

‘public water supplies, protection and propagation of fish, shellfish and wildlife,



recreation in and on the waters, agriculture, industry and other purposes. The
Tribe will use the following beneficial use classifications in meeting that
requirement and designating appropriate uses for Tribal waters.

(D).

Q).

3).

(4).

(5).

(6).

).

Class 1 Cold Water Salmonid Propagation — Provides for protection,
propagation and growth of Salmonid fishes, as well as protection, growth
and propagation of associated aquatic life normally found where summer
water temperatures do not often exceed 20 degrees C.

Class 2 Cold Water Salmonid Growth — Provides for protection and
growth of salmonid fishes as well as protection, propagation, and growth
of associated aquatic life normally found in water where the summer water
temperature does not often exceed 20 degrees C. However, due to physical
habitat limitations or uncorrectable water quality conditions, these waters
do not support propagation of salmonid fishes.

Class 1 Cool Water Propagation — Provides for protection, propagation,
and growth of cool water fishes, as well as protection, growth, and
propagation of associated aquatic life normally found in waters where the
summer temperatures do not often exceed 25 degrees C.

Class 2 Cool Water Marginal Propagation - Provides for protection,
marginal propagation, and growth of cool water fishes, as well as
protection, propagation, and growth of associated aquatic life normally
found in waters where the summer temperatures do not often exceed 30
degrees C. However due to physical habitat limitations or uncorrectable
water quality conditions, these waters provide or have the potential to
provide for only marginal propagation of cool water fishes.

Class 1 Warm Water Propagation — Provides for protection, propagation
and growth of warm water fishes as well as propagation and growth of
associated aquatic life normally found where surface water temperatures
do not often exceed 35 degrees C.

Class 2 Warm Water Marginal Propagation — Provides for the protection,
marginal propagation and growth of warm water fishes as well as
protection, propagation and growth of associated aquatic life where
summer temperature do not often exceed 35 degrees C. However, due to
physical habitat or uncorrectable water quality conditions, these waters
provide for only marginal propagation of warm water fishes.

Class 1 Aquatic Life other than Fish — Provides for the protection,
propagation and growth of a wide variety of aquatic invertebrate biota, ;
including sensitive species. These are small perennial headwater streams,
intermittent streams or springs which due to natural habitat conditions,
water flows or levels, or uncorrectable water quality conditions do not
support nor have the potential to support fish.



(3).
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(10).

1.

(12).

(13).

(14).

(15).

(16).

Class 2 Aquatic Life other than Fish - These are waters not capable of
sustaining a wide variety of invertebrate aquatic biota, including sensitive
species, due to physical habitat, water flows or levels, or uncorrectable
water quality conditions that substantially limit the diversity of species.

Full Contact Recreation - These surface waters are suitable or intended to
become suitable for recreational activities in or on the water when the
ingestion of small quantities of water is likely to occur. Such waters
include but are not limited to those used for bathing, swimming, and
ceremonial uses.

Incidental Contact Recreation - These surface waters are suitable or
intended to become suitable for recreational activities on or about the
water which are not included in the full contact category, including but not
limited to fishing, wading and other streamside recreation.

Public Water Supply - These surface waters are suitable or intended to
become suitable for drinking, culinary and food processing purposes, after
conventional treatment for naturally present impurities.

Wildlife - These surface waters are suitable for all furbearers and
waterfowl.

Agriculture - These surface waters are suitable or intended to become
suitable for crops usually grown on the reservation and are not hazardous
as drinking water for livestock.

Industrial - These are waters suitable for industrial processes and cooling
water.

Cultural — These waters are suitable for cultural, ceremonial, and religious
uses to support and maintain the way of life and traditional activities
practiced on the Northern Cheyenne Reservation. These activities include,
but are not limited to cultural, spiritual, and medicinal practices which
include the preservation and utilization of riparian habitat, as well as
associated wetland species, significant to the cultural values of the
Northern Cheyenne Tribe. These practices may include full contact and
incidental contact with surface waters.

Wetlands — These surface waters are suitable for maintaining and restoring
natural wetland characteristics and functions, within the natural range of
variation of the wetland.

All reservation surface waters may be assigned one or more of the designated uses
shown in Table 1 of Appendix B.
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Narrative Water Quality Criteria

A.

Reservation surface waters must be free from substances which are or may
become injurious to public health, safety, welfare, or any of the designated
or existing beneficial uses. Such substances may or will:

(1).  Settle to form objectionable sludge deposits or emulsions beneath
the surface of the water or upon adjoining shorelines;

(2).  Create floating debris, scum, a visible oil film (or oil be present in
concentrations at or in excess of 10 milligrams per liter) or
globules of grease or other floating materials;

(3).  Produce odors, colors or other conditions which create a nuisance
or render undesirable tastes to fish flesh or make fish inedible;

(4).  Create concentrations or combinations of materials which are toxic
or harmful to human, animal, plant or aquatic life except for
pesticide application as described in this section below and,

(5). Create conditions which produce undesirable aquatic life.

No pollutants may be discharged which, either alone or in combination
with other pollutants, will cause exceedances of surface water quality
standards or criteria.

In all public water supply watersheds, detailed plans and specifications for
the construction and operation of roads will be submitted to the
Department for its written approval no less than 60 days prior to the day
on which it is desired to commence road construction. Such approval must
be obtained in writing prior to commencement of such construction.

Leaching pads, tailing ponds, or water, waste, or product holding facilities
utilized in the processing of natural resources must be located,
constructed, operated and maintained in such a manner and be constructed
of materials which prevent the discharge, seepage, drainage, infiltration, or
flow which cause, threaten or allow pollution of surface waters. The
Department may require that a monitoring system be installed and
operated if the Department determines that pollutants may reach surface
waters or present a substantial risk to public health.

Complete plans and specifications for proposed leaching pads, tailing
ponds, or water, waste, or product holding facilities must be submitted to
the Department no less than 60 days prior to the proposed commencement
of construction. Prior to commencement of construction, written
Departmental approval must be obtained.

Application of pesticides in or adjacent to Reservation surface waters must
be in strict compliance with the labeled directions for use of the pesticide
and other relevant requirements of the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and other Federal or Tribal laws which apply.
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Pesticide application must not impact the structure or function of
indigenous or intentionally introduced aquatic and wildlife communities.
Application of pesticides and/ or herbicides within 100 feet of all surface
waters must have detailed plans for proposed activity and written approval
from the Department prior to application.

Sampling Methods

Methods of sample collection, preservation and analysis used to determine
compliance with the applicable water quality standards will comply with the latest
edition of Standard Methods for the Examination of Water and Wastewater
published by the American Public Health Association, the Northern Cheyenne
Quality Assurance Project Plans approved for the Reservation in accordance with
the EPA guidelines, or be in accordance with tests or procedures that have been
found to be equivalent or more applicable by the EPA as set forth in 40 C.F.R.
141.23 and 40 C.F.R. 136, including any other applicable EPA guidance.

Biological Standards

It is the goal of the Tribal Council that all surface waters of the Reservation shall
be free from substances in concentrations or combinations which will adversely
impact the structure or function of indigenous or intentionally introduced aquatic
and wildlife communities.

Water Quality Standards for Wetlands

Subchapter I —Standards

A. Purpose.

(1). The purpose of this chapter is to establish water quality standards for
wetlands of the Northern Cheyenne Reservation. This is to be included with the
Northern Cheyenne Surface Water Quality Standards.

(2). Water quality standards are intended to protect tribal rights and interest,
tribal health and welfare and the present and prospective uses of all waters of the
tribe for tribal and member water supplies, propagation of fish and other aquatic
life and wild and domestic animals, preservation of natural flora and fauna,
domestic and recreational uses, and agricultural, commercial and cultural uses. In
all cases associated with wetland areas, where the potential beneficial uses
classified in Section 1.3.4, are in conflict with potential uses identified in the
proposed Water Quality Standards for Wetlands, these water quality standards for
wetlands shall be administered to protect the tribal interest for water quality.

(3). This subchapter sets forth the conditions necessary to protect water quality

related functions and values of wetlands including sediment and pollutant
attenuation, storm and flood water retention, hydrologic cycle maintenance,
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shoreline and streambank protection against erosion, biological diversity and
production, as well as, tribal cultural and recreational uses.

(4). Water quality standards serve as a basis for developing and implementing
strategies to achieve legislative policies and goals. These standards also serve as
a basis for potential decisions in regulatory, permitting, planning or funding
activities which may impact water quality including wetlands.

(5). Narrative Water Quality Standards and anti-degradation policies as outlined
in the Northern Cheyenne Surface Water Quality Standards apply to wetlands of
the Northern Cheyenne Reservation.

Wetland water quality standards.

(1). To protect, preserve, restore and enhance the quality of waters in wetland and
other waters of the tribe influenced by wetlands, the following water quality
related functional values or uses of wetlands, within the range of natural variation
of the affected wetland, shall be protected:
(a). Storm and flood water storage and retention and the moderation of
water level fluctuation extremes;
(b). Hydrologic functions including the maintenance of dry season stream
flow, the discharge of groundwater to a wetland, the recharge of
groundwater from a wetland to another area and the flow of groundwater
through a wetland;
(c). Filtration or storage of sediments, nutrients or toxic substances that
would otherwise adversely impact the quality of other waters of the tribe;
(d). Shoreline protection against erosion through the dissipation of wave
energy and water velocity and anchoring of sediments;
(e). Habitat for aquatic organisms in the food web including, but not
limited to fish, crustaceans, mollusks, insects, annelids, planktonic
organisms and the plants and animals upon which these aquatic organisms
feed and depend upon for their development in all life stages;
(f). Habitat for resident and transient wildlife species, including
mammals, birds, reptiles and amphibians for breeding, resting, nesting,
escape cover, travel corridors and food; and
(g). Recreational, culturally significant wetland plant species, educational,
scientific and natural scenic beauty values and uses.

(2). The following criteria shall be used to assure the maintenance or
enhancement of the functional values and uses identified in sub. (1):
(a). Liquids, fill or other solids or gas may not be present in amounts
which may cause significant adverse impacts to wetlands;
(b). Floating or submerged debris, oil or other material(s) may not be
present in amounts which may interfere with tribal rights or interest or
which may cause significant adverse impacts to wetlands;

11



(c). Materials producing color, odor, taste or unsightliness may not be
present in amounts which may cause significant adverse impacts to
wetlands;
(d). Concentrations or combinations of substances which are toxic or
harmful to human, animal or plant life may not be present in amounts
which individually or cumulatively may cause significant adverse impacts
to wetlands;
(e). Hydrological conditions necessary to support the biological and
physical characteristics naturally present in wetlands shall be protected to
prevent significant adverse impacts on:

(i). Water currents, erosion, or sedimentation patterns;

(ii). Water temperature variations;

(iii). The chemical, nutrient and dissolved oxygen regime of the

wetland;

(iv). The movement of aquatic flora and/or fauna;

(v). The pH of the wetland; and

(vi). Water levels or elevations.
(f). Existing habitats and the populations of wetland animals and
vegetation shall be maintained by:

(i). Protecting food supplies for fish and wildlife;

(ii). Protecting reproductive and nursery areas, and

(iii). Preventing conditions conducive to the establishment or

proliferation of nuisance organisms.

(3). The following numeric criteria shall apply to wetlands that contain any of the
following culturally significant wetland plant species:
(a). Sodium Adsorption Ratio (SAR) shall not exceed 2.0
(b). pH range shall remain within 6.9 and 8.9.

(1). June/Service Berry, Amelanchier alnifolia
(ii). Red Osier Dogwood, Cornus stolinifera
(iii). Common spikerush, Eleocharis palustris
(iv). Horsetail, Field, Equisetum arvense
(v). Wild licorice, Glycyrrhiza lepidota
(vi). Goose Berry, red shoot, Ribes setosum
(vii). Mint/Field, Mentha arvensis
(viii). Horsemint, Monarda fistulosa
(ix). Water plant, Nasturtium officinale
(x). Sweet Medicine, Oxtropis (lamnbertii)
(xi). Chokecherry, Prunus virginiana
(xii). Cottonwood, Populus deltoides
(xiii). Box elder, Acer negundo
(xiv). Green ash, Fraxinus pennsylvania
(xv). Sandbar willow, Salix exigua
(xvi). Snow berry, Symphoricarpos occidentalis
(xvii). Cattail, Typha latifolia
(xviii). Wild Plum, Prunus americana
(xiv). Sweet Grass, Hierochloe odorata

12



(xx). Quaking aspen, Populus tremuloides
(xxi). Saw beak sedge, Carex stipata

(xxii). Leafy aster, Aster foliacius

(xxiii). Stinging nettle, Urtica dioica

(xxiv). Bulrush, Scirpus nevadensis

(xxv). Arrow leaf, Sagittaria latifolia

(xxvi). Golden currant, Ribes aureum

(xxvii). Skunkbush sumac, Rhus Tribobata
(xxviii). Milkweed, showy, Asclepias speciosa
(xxiv). Western yarrow, Achilliea millefolium
(xxx). Raspberry, red, Rubes idaues

(xxxi). Rose bush, Rosa arkansana

Wetlands in areas of special natural resource interest. Wetlands in areas of
special natural resource interest include those wetlands both within the boundary
of designated areas of special natural resource interest, such as outstanding tribal
resource waters, and those wetlands which are in proximity to or have a direct
hydrologic connection to such designated areas. For the purposes of this chapter,
the following are designated as areas of special natural resource interest:

(1). Cold water communities as defined in the Tribal surface water quality
standards, including all salmonid streams and their tributaries;

(2). Tribal designated wild and scenic rivers and waterways;
(3). Unique and significant wetlands identified by the Tribe as possessing
culturally significant wetlands plant species and areas designated by the United

States Environmental Protection Agency under §404, 33USC 1344 (c),

(4). Calcareous fens (Low, flat, swampy land; bog areas, composed of,
containing or characteristic of calcium carbonate, calcium, or limestone; chalky).

(5). Habitat used by Tribal or federally designated threatened or endangered
species;

(6). Tribal parks, forests, trails and recreation areas;

(7). Tribal fish and wildlife refuges and fish and wﬂdlife management areas;
(8). Tribal designated wilderness areas;

(9). Culturally significant wetland areas;

(10). Any other surface waters identified as outstanding tribal resources waters
(OTRW) in the Tribal surface water quality standards.

13



(11). Springs (Groundwater issues or discharge at the earth’s surface, the
formation is resultant of various subsurface conditions).

(12). Seeps (A spot where water trickles out of the ground to form a pool).

Subchapter II -Implementation

A.

Purpose.

(1). The purpose of this subchapter is to establish implementation procedures for
application of wetland water quality standards contained in Subchapter I.

(2). These procedures are promulgated under the Tribal surface water quality
standards.

Applicability. The provisions of this chapter shall, subject to the provisions
below, apply to all department regulatory, planning, resource management, liaison
and financial aid determinations that affect wetlands.

(1). Activities subject to the requirements of the this chapter include, but are not
limited to:

(a). permit reviews, approvals and other actions of the Tribe

(b). water quality certification

(¢). Department development and management projects.

(2). This chapter shall apply to new or increased point source discharges to
wetlands. '

(3). Wetland alterations which are directly caused by operations on a metallic
mineral prospecting site or mining site shall be regulated pursuant to specific
wetland standards under Tribal surface water quality standards.

(4). EXEMPTIONS. A person who proposes a project that may affect an
artificial wetland shall notify the department at least 15 working days prior to
initiating the project. For purposes of this chapter, the following artificial
wetlands are exempt from the provisions of this chapter unless the department
notifies the applicant 15 working days from when the department receives the
notice of the proposed project from the applicant that the artificial wetland has
significant functional values or uses.

(a). Sedimentation and stormwater detention basins and associated

conveyance features operated and maintained only for sediment detention;

(b). Active sewage lagoons, cooling ponds, waste disposal pits;

(c). Artificial wetlands within active nonmetallic mining operations.

Department determinations.
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(1). The department shall review all proposed activities subject to this chapter
and shall determine whether the project proponent has shown if activities are in
conformance with the provisions of this chapter. The department shall, upon
request, meet with a project proponent and other interested persons to make a
preliminary assessment of the scope for analysis of alternatives and the potential
for compliance with this chapter.

(a). The department shall review the application for completeness within
30 days of receipt of the application. The department shall notify the
applicant of any additional information reasonably necessary to review the
application. Response time will be within 180 days of receipt of a
complete application.

(b). The applicant shall submit, at any time during the review process,
additional information which the department finds to be reasonably
necessary for review of the application.

(c). The department may rely upon wetland boundary determinations
made by other agencies and consultants. If there is a dispute concerning a
wetland boundary delineation, the review of the delineation shall be
consistent with the procedures identified in the “Corps of Engineers
Wetlands Delineation Manual, 1987.”

(2). Wetland functional values and the impact of a proposed activity upon those
functional values shall be determined using wetland ecological evaluation
methods accepted by the department, i.e. riparian health evaluation, and/or 106
Rapid Bioassessments appropriate to the affected wetland (see Appendix F). The
department shall consider available land use studies in its determinations.

(3). To protect all present and prospective future uses of wetlands, the following
factors shall be considered by the department in making determinations under this
section:
(a). Wetland dependency of the proposal;
(b). Practicable alternatives to the proposal which will avoid and
minimize adverse impacts to wetlands and will not result in other
significant adverse environmental consequences;
(c). Impacts which may result from the activity on the maintenance,
protection, restoration or enhancement of standards under the “Wetland
water quality standards’ section;
(d). Cumulative impacts attributable to the proposed activity which may
occur, based upon past or reasonably anticipated impacts on wetland
functional values of similar activities in the affected area;
(e). Potential secondary impacts on wetland functional values from the
proposed activity;
(f). Any potential adverse impacts to wetlands in areas of special natural
resource interest; and
(g). Any potential adverse impact to wetlands in environmentally or
culturally sensitive areas and environmental corridors identified in
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PART 1V

Reservation-wide water quality management plans of the water quality
standards.

(4). The department shall make a finding that the requirements of this chapter are
satisfied if it determines that the project proponent has shown all of the following:

(a). No practicable alternatives exists which would avoid adverse impacts
to wetlands.
(b). All practicable measures to minimize adverse impacts to the
functional values of the affected wetlands have been taken.
(c). Considering potential wetland functional values provided by any
mitigation project that is part of the subject application, that the activity
will not result in significant adverse impacts to wetland functional values,
significant adverse impacts to water quality or other significant adverse
environmental consequences.
(d). For all activities that will adversely affect a wetland in an area of
special natural resource interest, the department may not consider potential
functional values provided by any mitigation project that is part of the
subject application.
(e).  For all activities that meet the above stipulations, the department
must determine that proposed activities comply with the following:
(1). The activity is wetland dependent.
(2). The surface area of the wetland impact is 0.10 acres or less.
(3). All wetlands that may be affected by an activity are less than
one acre in size, located outside a 100-year floodplain, and not any
of the following types: ,
(1). Wetland area dominated by culturally significant
wetland plant species.
(i1). Deep marsh.
(ii1). Ephemeral pond in a wooded setting
(iv). Area dominated by a significant population of native
species.
(v). Mitigation projects and the use of wetland mitigation
banks shall be carried out in accordance with water quality
standards, and shall follow guidelines as provided by the
United States army corps of engineers for mitigation
projects and wetland mitigation banks.

ANTIDEGRADATION POLICY AND REVIEW PROCESS

1.4.1

Antidegradation Policy

Antidegradation refers to actions taken to maintain existing uses and water quality
in the Nation’s waters; it allows, in certain cases, lowering of water quality that
exceeds ‘aquatic life/recreational uses’ and provides special protection to waters
that constitute a national resource ( 40 CFR 131.6; 131.12).
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The Antidegradation Policy applicable to all surface waters of the Tribe is as
follows:

(1). Tier 1 - Existing instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained and protected.

(2).  Tier 2 - Where the quality of the waters exceed levels necessary to support
propagation of fish, shellfish, and wildlife and recreation in and on the
water, that quality shall be maintained and protected unless the Tribe
finds, after appropriate intergovernmental coordination and public
participation, that allowing lower water quality is necessary to
accommodate important economic or social development in the area in
which the waters are located. In allowing such degradation or lower water
quality, the Tribe shall assure water quality adequate to protect existing
uses fully. Further, the Tribe shall assure that there shall be achieved the
highest statutory and regulatory requirements for all new and existing
point sources and all cost-effective and reasonable best management
practices for nonpoint source control.

(3).  Tier 3 — Where high quality waters constitute an outstanding National
resource or Tribal resource, such as waters of National and State parks and
wildlife refuges and waters of exceptional recreational, ecological, or
cultural significance, that water quality shall be maintained and protected.

Antidegradation Review Process

Introduction

(1).  These antidegradation procedures provide detailed methods and guidance
to be followed by the Department and the Tribal Natural Resources
Department in implementing the Tribal antidegradation policy found in
Part IV. In all cases, applicable technology and water quality-based
requirements are to be implemented in combination with the
antidegradation requirements described in this document.

(2). Implementation of tribal antidegradation requirements serves to promote
the maintenance and protection of existing surface water quality. Under
this program, all “surface waters” of the tribe are provided one of three
different levels of protection. The level of protection that is provided to a
specific segment depends upon a number of factors discussed below. Ata
minimum, all waters are subject to a base level of protection (known as
Tier 1 or existing use protection); some waters may qualify only for this
level of protection. Antidegradation requirements are triggered whenever
a regulated activity is proposed that may have some effect on surface
water quality. Such activities are reviewed to determine, based on the
level of antidegradation protection afforded to the affected waterbody
segment, whether the proposed activity should be authorized.
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Scope
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Q).

The Department will conduct some level of antidegradation review for all
“ regulated activities” (see definition in Section 1.3.3) that have the
potential to affect existing water quality. The specifics of the review will
depend upon the waterbody segment that would be affected, the tier of
antidegradation applicable to that waterbody segment, and the extent to
which existing water quality would be degraded.

The sequence of steps to be completed by the Department in conducting
an antidegradation review is presented in figure 1 (p. 19). In conducting an
antidegradation review, the first task that will be addressed by the
Department is to determine which tier of antidegradation applies. This is
accomplished, as described in detail in figure 1, based on whether the
existing quality of the segment is better than necessary to support
“aquatic/recreational “ uses.

Tier 3 Procedures

Water Qualifying for OTRW Protection

Qualification Criteria: Segments will be subject to Tier 3 protection only where

an Outstanding Tribal Resource Water (OTRW) designation has been adopted as
a revision to the water quality standards for the segment, consistent with Tribal
procedures and EPA requirements. In adopting such a designation, all applicable
public participation requirements will be addressed.

().

Water Quality Requirements

Outstanding water quality is not a prerequisite for OTRW designation.
The only requirement is that the segment have outstanding value as an
aquatic resource, which may derive from the presence of exceptional
scenic or recreational attributes, or from the presence of unique or
sensitive ecosystems that have naturally high water quality as measured by
conventional parameters, as well as being an important cultural resource
for the Tribe. The factors to be considered in determining whether to
assign an OTRW designation may include the following:

(a.) Location : specific guidance to be developed during first
triennial review,

(b.) previous special designations (e.g. wild and scenic river),

(c.) existing water quality (pristine or naturally-occurring),

(d.) ecological value (e.g. presence of threatened or endangered
species during one or more life stages, reference sited for
ecoregions),

(e.) recreational or aesthetic value (e.g. presence of an outstanding
recreational fishery), and
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(f.) other factors that indicate outstanding ecological, cultural, or
recreation value (e.g., rare or valuable wildlife habitat, critical
ceremonial value). Where determined appropriate, the OTRW
designation may be applied to an entire category of waters.

Figure 1.

Antidegradation Implementation F
Is the proposed activity Proposed activity may not result
located on or upstream of an - in new/expanded direct sources,
] TIER 3 Outstanding Tribal Resource - upstream activities may not
':«‘l fo ‘ Waterbody > lower water quality of an
1 (OTRW)? ' OTRW
v NO
Has the waterbody been
: NO designated high quality?

Based on available information,
does the segment qualify for Tier YES
2 protection?

v YES .o v

Will the proposed activity
result in significant
degradation?

{ YES

Has the applicant demonstrated that
reasonable alternatives to allowing the  [~———— Deny proposed activit
degradation do not exist? i Y prop Y

Complete Tier 2 review requirements. For example, activity may be authorized if: *It has
socio-economic importance,
*existing uses would be fully protected, and

*compliance with Federal and Tribal-required controls on point and Nonpoint sources has
been assured.

Review is terminated for parameters where
significant degradation is not predicted.

A 4

: > Activity may be authorized if existing uses
TIER 1 o
are fully maintained and protected

(2). Public Nomination

Public nomination of tribal water(s) for OTRW protection may be
submitted by providing a written request to the following address:
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Northern Cheyenne Tribe
Environmental Protection Department
ATTENTION: Water Quality
P.O.Box 128

Lame Deer, MT 59043

The written request should explain why an OTRW designation is
warranted based on one or more of the factors identified above in Section

143 A1.(a-9).

B. Direct Sources to OTRW’s

Prohibition of New or Expanded Sources

Any proposed activity that would result in a new or expanded direct
source of pollutants to any segment which has been designated as an
OTRW is prohibited. This prohibition applies to new sources, expansion
of existing sources in which treatment levels are maintained, and
expansion of existing sources in which treatment levels are increased to
maintain existing pollutant loading levels. Regardless of effluent quality,
any new or expanded direct sources is prohibited.

C. Sources Upstream of OTRW’s

(1). No Change in Water Quality Allowed

Any proposed activity that would result in a permanent new or expanded
indirect source of pollutants (i.e., an upstream source) to an OTRW
segment is prohibited except where such source would have no effect on
the existing quality of the OTRW segment. Effects on OTRW water
quality resulting from upstream sources will be determined based on
appropriate techniques and best professional judgment. Factors that may
be considered in judging whether OTRW quality would be affected
include:

(a). percent change in ambient concentrations predicted at the
appropriate critical condition(s),

(b). percent change in loadings (i.e., the new or expanded loadings
compared to total existing loadings to the segment),

(c). percent reduction in available assimilative capacity,

(d). nature, persistence, and potential effect of the parameter,

(e). potential for cumulative effects, and

(f). degree of confidence in the various components of any
modeling technique utilized (e.g., associated with predicted
effluent variability).

(2). Trading
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3).

A proposed activity that will result in a new or expanded upstream

source may be allowed where the applicant agrees to implement or finance
controls of point or nonpoint sources sufficient to offset the water quality
effects of the proposed activity. Where such trading occurs upstream of
an OTRW segment, Tier 3 requirements will be considered satisfied where
the applicant can show that water quality at all points within the study area
will be either maintained or improved. The Department, with assistance
from EPA, will document the technical rationale for the trade. In some
cases, this may be addressed as one element of a Total Maximum Daily
Load (TMDL) analysis.

Information Requirements

The applicant may be required to provide information sufficient to
evaluate the potential effects of the proposed activity on downstream
OTRW’s. The information that will be required in a given situation will
be identified on a case-by-case basis by the Department.

Temporary and Limited Effects

).

Guidelines

A direct or upstream source that would result in a temporary and limited
effect on OTRW water quality may be authorized. Any proposed activity
that would result in a temporary source to any segment designated as an
OTRW may be allowed and will be reviewed on a case-by-case basis. As
a non-binding rule of thumb, activities with durations less than one month
and resulting in less than a 5% change in ambient concentration will be
deemed to have temporary and limited effects. Decisions on individual
proposed activities may be based on the following factors:

(a.) Length of time during which water quality will be lowered,

(b.) Percent change in ambient concentrations,

(c.) Parameters affected,

(d.) Likelihood for long term water quality benefits to the segment
(e.g., as may result from dredging of contaminated sediments),

(e.) Degree to which achieving applicable water quality standards
during the proposed activity may be at risk, and

(f.) Potential for any residual long term influences on existing
uses.

Tier 2 Procedures

Waters Qualifying for Tier 2 Procedures

(D.

Qualification Criteria
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3).

The Department will determine whether a segment qualifies for Tier 2
protection during the antidegradation review of a proposed activity. Such
decisions will be based on all relevant information including any ambient
water quality (i.e., physical chemical, biological) data submitted by the
applicant. The criteria that will be used in identifying high quality Tier 2
water are described in Section 2 below. Unlike the OTRW protection
program described above, a revision to water quality standards is not
necessary in order for the Department to apply Tier 2 requirements to a
segment during the course of an antidegradation review.

Qualification Factors

Decisions regarding whether a waterbody is high quality and subject to
Tier 2 protection requirements will be based on a best professional
judgment of the overall quality and value of the segment. In general,
waters with existing quality that is better than necessary to support
aquatic/recreational uses will be considered high quality and subject to
Tier 2 requirements. The factors that may be considered in determining
whether a segment satisfies the high quality test include the following:

(a.) Existing aquatic life uses,

(b.) existing recreational, cultural, or aesthetic uses,

(c.) existing water quality for all parameters (i.e., subject to the
availability of monitoring data or other information for the
segment, upstream segments, or for comparable segments),
and

(d.) the overall value of the segment from an ecological and public
use perspective.

Note that attainment of both aquatic life (fishable) and recreational
(swimmable) uses is not required in order to qualify as a high quality
segment.

Presumptive Applicability .

In general, it is presumed that a majority of tribal waters qualify for Tier 2
protection. However, there are some waters on the Reservation where
neither of the Clean Water Act aquatic/recreational goal uses are attained.
It is the intent of these procedures to apply only existing use (Tier 1)
protection to such waters. There also may be waters on the Reservation
where one or both of the aquatic/recreational uses are attained, but existing
water quality is not “better than necessary” to support the goal uses (i.e.
assimilative capacity does not exist for a number of parameters). It is the
intent of these procedures to apply only existing use (Tier 1) protection to
such waters provided that there is no assimilative capacity for each of the
parameters to be affected by the proposed activity.
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(5).

(6).

Criteria Exceedences

Occasional exceedences of one or more narrative or numeric water quality
criteria may constitute non-attainment sufficient to preclude Tier 2
protection. In waters where exceedences have occurred and continue to
occur for one or more parameters, a judgment will be made based on the
factors identified above and in consideration of information submitted by
the applicant and by the public. As a general operating rule, Tier 2
protection will be applied even where the criteria for some parameters are
not always satisfied.

Information Requirements

The applicant may be required to provide monitoring data or other
information about the affected waterbody to help determine the
applicability of Tier 2 requirements based on the high quality test. The
information that will be required in a given situation will be identified on a
case-by-case basis. Because these procedures presume that Tier 2
protection requirements will be applied, such information will typically be
required of the applicant only where this presumption is in dispute. Such
information may include recent ambient chemical, physical, and biological

monitoring data sufficient to characterize, during the appropriate critical

condition(s), the existing uses and the spatial and temporal variability of
existing quality of the segment for the parameters that would be affected
by the proposed activity.

Characterizing Existing Quality

The Department will use available water quality data collected by the
Department and its sister Tribal Natural Resource Department. This water
quality data should be no more than 6 years in age. The Department will
collect water column data as well as physical and biological data on the
primary streams for triennial review of approved Tribal Water Quality
Standards. Characterization of existing quality will appropriately consider
spatial and temporal variability. Assimilative capacity will be identified
for the appropriate critical condition which, depending on the situation,
may be at high or low flow.

B.  Significant Degradation

().

Overview

Once it is determined that Tier 2 protection applies to a waterbody, the
next step in the review process is to determine whether the degradation
that will result from the proposed activity is significant enough to warrant
further review (such as evaluation of alternatives). The factors to be
addressed in judging the significance of the proposed activity are
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identified in paragraph (2) of this section. Where the significance of the
degradation associated with a proposed activity is in dispute, the factors
identified in paragraph (2) should also be the focal point of opposing
views by the applicant or the public.

Significance Factors

The likelihood that a proposed activity will pose significant degradation
will be judged by the Department for all water quality parameters that
would be affected by the proposed activity. Such significance judgments
will be made on a parameter-by-parameter basis. The Department will
identify and eliminate from further review only those proposed activities
that present insignificant threats to water quality. Proposed activities will
be considered significant and subject to tier 2 requirements where
significant degradation is projected for one or more water quality
parameters. Because determinations of significant degradation are most
appropriately made based on case-specific information, these procedures
do not provide rigid decision criteria for judging significant changes in
water quality. Rather, significant degradation may be demonstrated with
respect to any one (or a combination) of the following factors:

(a.) Percent change in ambient concentrations predicted at the
appropriate critical condition(s),

(b.) the difference, if any, between existing ambient quality and
ambient quality that would exist if all point sources were
discharging at permitted loading rates,

(c.) percent change in loading (i.e., the new or expanded loadings
compared to total existing loadings to the segment or, for
existing facilities only, the proposed permitted loadings
compared to the existing permitted loadings),

(d.) percent reduction in available assimilative capacity,

(e.) nature, persistence, and potential effects of the parameter,

(f.) potential for cumulative effects,

(g.) predicted impacts to aquatic biota,

(h.) degree of confidence in any modeling techniques utilized,

(i.) the difference, if any, between permitted and existing effluent
quality, and

(j.) the duration of the proposed activity or the expected water
quality changes.

(aa.) Required Analyses. Based on one or more of the
significance factors identified above, the Department
may make determinations of significant degradation
based on appropriate modeling techniques coupled
with detailed characterization of the existing
background water quality. However, determinations
of significance need not be complicated, data-
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(4).

sensitive, or resource sensitive. It is not the intent of
these procedures to require detailed analyses to
address each of the factors identified above. Where
appropriate, determinations of significance may be
based on simple analyses. For example, proposed
activities may be judged as insignificant where:

(i).  available dilution exceeds 100:1,

(ii).  the proposed activity would not result in a
significant increase of loadings for any
parameter,

(iii).  there is substantial potential for the proposed
activity to result in a net long-term water
quality benefit to the segment, or

(iv). the projected water quality changes are
temporary and limited.

Likewise, a significant increase in loading for any
given parameter may be the basis for concluding that
significant degradation will occur.

(bb.) Persistent Toxics. The significance of proposed new
or expanded sources of bioaccumulative or other
persistent toxic substances will be judged depending
upon, for example, existing loadings of the substances
to the segment from all sources. The Department’s
interpretation of monitoring data or other information
indicating fish tissue or sediment accumulation in the
watershed will be considered with respect to judging
the significance of new or expanded sources of
persistent toxic substances.

General Guidelines

As a non-binding rule of thumb, proposed activities that would lower
ambient quality of any parameter by more than 5%, reduce the available
assimilative capacity by more than 5%, or increase pollutant loadings to a
segment by more than 5% will be presumed to pose significant
degradation. The intent of this guideline is to establish a de minimis test
of significance and to eliminate from further review only those proposed
activities that will result in truly minor changes in water quality.

By-passing the Significance Test
Where available information clearly indicates that reasonable non-

degrading or less-degrading alternatives to lowering existing water quality
exist, the Department may by-pass the significant degradation
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requirements and direct the applicant to demonstrate the necessity of the
degradation pursuant to Evaluation of Alternatives to Lower Water
Quality section below.

(5). Trading

The Department may also conclude that a proposed activity will not pose
significant degradation based upon the specifics of any
upstream/downstream trading that has been agreed to by the project
applicant. The Department, with assistance from the U.S. Environmental
Protection Agency, will document the technical rationale for the trade. In
some cases, this may be addressed as one element of a Total Maximum
Daily Load (TMDL) analysis.

(6). Information Requirements

The applicant may be required to provide monitoring data or other
information about the affected waterbody and/or proposed activity to help
determine the significance of the proposed degradation for specific
parameters. The information that will be required in a given situation will
be identified on a case-by-case basis. Because these procedures establish
a fairly low threshold of significance, in many cases a large data base will
not be necessary to determine that a proposed activity will result in
significant degradation. The information required may include recent
ambient chemical, physical, or biological monitoring data sufficient to
characterize, during the appropriate critical condition(s), the spatial and
temporal variability of existing background quality that would result if the
proposed activity were authorized. Federal TMDL procedures for
characterizing existing water quality and projecting future water quality
will be the basis for identifying needed information and interpreting
available data.

(7).  Determine Significance of Proposed Activity

Proposed regulated activities determined to be significant by the
Department shall be subject to the Tier 2 review requirements described
below. If the Department determines that an activity will not pose
significant degradation for any parameter, no further antidegradation Tier
2 requirements shall apply ; however, such activities must still meet all
technology and/or water quality based control requirements or condltlons
of the permit for the water quality certification.

C. Evaluation of Alternatives to Lower Water Quality

(1).  Role of the Environmental Protection Department
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The primary emphasis of the Department’s Tier 2 antidegradation reviews
will be to determine whether reasonable non-degrading or less-degrading
alternatives to allowing the proposed degradation are available. The
Department will first evaluate any alternatives analysis submitted by the
applicant for consistency with the minimum requirements described
below. If an acceptable analysis of alternatives was completed and
submitted to the Department as part of the initial project proposal, no
further evaluation of alternatives will be required of the applicant. If an
acceptable alternatives analysis has not been completed, the Department
will work with the project applicant to ensure that an acceptable
alternatives analysis is developed.

Role of the Applicant

The applicant of any proposed activity that would significantly lower
water quality in a high quality segment is required to prepare an evaluation
of alternatives. The evaluation is required, at a minimum, to provide
substantive information pertaining to the costs and environmental impacts
associated with the following alternatives:

(a.) pollution prevention measures,

(b.) reduction in scale of the project,

(c.) water recycle or reuse,

(d.) process changes,

(e.) innovative treatment technology,

(f.) advanced treatment technology,

(g.) seasonal or controlled discharge options to avoid critical water
quality periods,

(h.) improved operation and maintenance of existing treatment
systems, and

(i.) alternative discharge locations.

Preliminary Determination

Once the Department has determined that feasible alternatives to allowing
the degradation have been adequately evaluated, the Department shall
make a preliminary determination regarding whether reasonable non-
degrading or less-degrading alternatives are available. This determination
will be based primarily on the alternatives analysis developed by the
project applicant, but may be supplemented with other information or data.
As a non-binding rule of thumb, non-degrading or less-degrading pollution
control alternatives with costs that are less than 110% of the costs of the
pollution control alternatives associated with the proposed activity shall be
considered reasonable. If the Department determines that reasonable
alternatives to allowing the degradation do not exist, the Department shall
continue with the Tier 2 review and document the substance and basis for
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(5).

that preliminary determination using the antidegradation review
worksheet.

If Reasonable Alternative Exist

If the Department makes a preliminary determination that one or more
reasonable alternatives to allowing the degradation exists, the Department
will work with the project applicant to revise the project design. If a
mutually-acceptable resolution cannot be reached, the Department will
document the alternative analysis findings and public notice a preliminary
decision based on antidegradation Tier 2 requirements, to deny the
activity.

Role of the Public

Based upon comments and information received during the public
comment period, the Department may reverse it preliminary determination
regarding the availability of reasonable alternatives to allowing the
degradation.

Determination of Socio-Economic Importance

(1)

Q).

Role of the Applicant

The applicant is required to demonstrate the social and economic
importance of the proposed activity. The factors to be addressed in such a
demonstration may include, but are not limited to, the following:

(a.) Employment (i.e., increasing, maintaining, or avoiding a
reduction in employment),

(b.) increased production,

(c.) improved community tax base,

(d.) housing, and

(e.) correction of environmental or public health concerns.

Role of the Environmental Protection Department

Prior to authorizing any proposed activity that would significantly lower
the water quality of Tier 2 water, the Department shall ensure that the
proposed activity will provide important social or economic development
in the area in which the waters of concern are located. In making a
preliminary determination, the Department will rely primarily on the
demonstration made by the applicant. However, the Department may
weigh the applicant’s demonstration against counterbalancing socio-
economic costs associated with proposed activity, such as projected
negative socio-economic effects on the community and projected
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(4).

(5).

environmental effects (i.e., those determined in the significance and/or
alternatives analysis decisions processes).

Additional Information Requirements

If information available to the Department is not sufficient to make a
preliminary determination regarding the socio-economic costs or benefits
associated with the proposed activity, the Department may require the
project applicant to submit specific items of information needed to support
a determination of importance. The types of information required of the
applicant will be determined on a case-by-case basis, but may include:

(a). Information pertaining to current aquatic life, recreational, or
other waterbody uses,

(b). information necessary to determine the environmental impacts
that may result from the proposed activity, ‘

(c). facts pertaining to the current state of economic development
in the area (e.g., population, area employment, area income,
major employers, types of business),

(d). government fiscal base, and ,

(e). land use in the areas surrounding the proposed activity.

Mitigation

The applicant may voluntarily submit a proposal to mitigate the adverse
environmental effects of the proposed activity (e.g., in-stream habitat
improvement, bank stabilization/upgraded riparian vegetation). Such
mitigation plans should describe the proposed mitigation measures and the
costs of such mitigation. Such a mitigation plan will not release the
Department from its obligation to require any reasonable non-degrading or
less-degrading alternative in Part C (1) of this procedure, nor will such
plans have any effect on the effluent limitations to be included in any
NPDES permit (except possibly where a previously-completed mitigation
project has resulted in an improvement in background water quality that
affects the water quality-based limit). Such mitigation plans will be

- developed and implemented by the applicant as a means to further

minimize the environmental effects of the proposed activity and to
increase its socio-economic importance. It is anticipated that an effective
mitigation plan may, in some cases, allow the tribe to conclude
“importance” and to authorize proposed activities that could otherwise not
be authorized pursuant to Tribal antidegradation requirements. Mitigation

- plans should include criteria for determining success of the mitigation,

legal commitment for follow-up monitoring and additional work if
necessary, and where practicable, a commitment to implement the
mitigation before the project and water quality degradation are allowed.

Preliminary Determination
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Once the Department has reviewed available information pertaining to the
socio-economic importance of the proposed activity, the Department shall
make a preliminary determination regarding importance. If the
Department determines that the proposed activity has social or economic
importance in the area in which the affected waters are located, the
Department shall continue with the Tier 2 review and document the
substance and basis for that preliminary determination using the
antidegradation review worksheet.

If Importance is Found Lacking

If the Department makes a preliminary determination that the proposed
activity does not have social or economic importance in the area in which
the affected waters are located, the Department will document these
findings and provide public notice of their preliminary decision to deny
the proposed activity.

Role of the Public

Because the socio-economic importance of a proposed activity is a
question best addressed by local interests, the Department will give
particular weight to the comments submitted by local governments, land
use planning authorities, and other local interests in determining whether
the balancing of benefits and costs that was the basis for the Department’s
preliminary decision was appropriate. Based upon comments and
information received during the public comment period, the Department
may reverse its preliminary determination regarding the social or
economic importance of a proposed activity.

Ensure Full Protection of Existing Uses

See Part 1.4.5

Prior to authorizing any proposed activity that would significantly degrade
Tier 2 waters, the Department shall ensure that existing uses will be fully
protected consistent with the Tier 1 implementation procedures provided
below.

Ensure Implementation of Tribal-Required Point and Nonpoint Source

Controls

(1.

Role of the Environmental Protection Department

Prior to authorizing a regulated activity that would significantly degrade a
Tier 2 water, the Department shall determine that compliance with
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required controls on all point and nonpoint sources in the zone of
influence has been assured. This requirement is intended to ensure that
regulated activities that will result in water quality degradation for a
particular parameter will not be authorized where there are existing
unresolved compliance problems involving the parameter in the zone of
influence of the proposed activity. The ‘zone of influence” is determined
as appropriate for the parameter of concern, the characteristics of the
receiving waterbody (e.g., lake versus river, etc.), and other relevant
factors. Where available, a Total Maximum Daily Load analysis or other
watershed-scale plan will be the basis for identifying the appropriate zone
of influence. The Department may conclude that such compliance has not
been assured where facilities are in noncompliance with their NPDES
permit limits. However, the existence of schedules of compliance for the
purposes of NPDES permit requirements will be taken into consideration
in such cases. Where there are nonpoint sources that are regulated
activities, the Department shall determine that any tribal-required control
or best management practices have been achieved or that a plan that
assures such compliance has been developed. In other words, required
control on existing regulated sources in the area need not be finally
achieved prior to authorizing a proposed activity provided there is
reasonable assurance of future compliance.

Preliminary Determination

Based upon available data or other information, the Department will make
a preliminary determination regarding whether compliance with required
controls on point and nonpoint sources in the zone of influence has been
assured.

(a). Controls have been Assured

If the preliminary determination is that such compliance has been assured,
the Department shall continue with the Tier 2 review and document the
substance and basis for that preliminary determination using the
antidegradation review worksheet (see Appendix E).

(b).  Controls have not been Assured

If the Department makes a preliminary determination that compliance with
required point and nonpoint source controls has not been assured, the
Department shall document that antidegradation review finding and public
notice a preliminary decision based upon Tier 2 requirements, to deny the
proposed activity.

Role of the Public
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Based upon comments and information received during the public
comment period, the Department may reverse its preliminary finding
regarding the degree to which compliance with required point and
nonpoint source controls has been assured.

TIER 1 PROCEDURES

A. Water Qualifying for Tier 1 Protection

Waters Subject to Tier 1 Requirements

All waters are subject to Tier 1 protection. Those which are only subject
to Tier 1 protection are those waters that have not been assigned an
OTRW designation, and that do not currently possess the overall water
quality or value necessary to meet the high quality test. In general, Tier 1-
only waters are those segments where fishable/swimmable goal uses are
not attained, or where assimilative capacity does not exist for any of the
parameters that would be affected by the proposed activity.

B. Two-Part Requirement

Protect Water Quality and Uses

The Tribal antidegradation policy requires that existing uses, and the water
quality necessary to protect existing uses, shall be maintained and
protected. This requirement contains two parts:

(a.) Protection of existing uses, and
(b.) protection of the water quality necessary to maintain and protect
existing uses.

C. Ensure Water Quality Necéssarv to Maintain and Protect Existing Uses

().

Confirm that Designated Uses Address Existing Uses

Prior to authorizing any proposed activity, the Department shall ensure
that water quality sufficient to fully protect existing uses will be achieved.
An important decision that must be made by the Department is whether
the waterbody currently supports, or has supported since November 28,
1975, an existing use that has more stringent water quality requirements
than the current designated uses. In making this decision, the Department
will focus on whether a higher designated use (i.e., based on Tribal use
designations) should be assigned to the waterbody to reflect an existing
use. Where the Department determines that the current designated uses
appropriately reflect the existing waterbody uses, the Department shall
document that preliminary determination using the antidegradation review
worksheet. In such cases, the water quality control requirements necessary
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